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EXPERT EVIDENCE IN CRIMINAL TRIALS « 

CARLOS F. MACDONALD, A.M., M.D., NEW YORK 

Professor Emeritus of Mental Diseases and Medical Jurisprudence, University and 

Bellevue Hospital Medical College; ex-President New York State 

Commission in Lunacy 

IT is a trite saying that no human institution is perfect. This 
truism is especially applicable to the institution known as 
expert testimony or opinion evidence. 

In any consideration of the subject of medical expert testi- 
mony in criminal trials, one is immediately confronted with the 
great difficulty of finding a working formula or panacea, so to 
speak, for the correction or cure of evils and abuses arising in 
connection with such trials, which evils and abuses have been 
accentuated by the scandalous misuse of expert testimony in a 
recent murder trial. The unscrupulous tactics resorted to by the 
defense in that trial afford a striking example of the misuse of 
medical expert testimony and one which, in the writer's opinion, 
has done more to bring such testimony into disrepute than aught 
else in the entire annals of medical jurisprudence. 

That existing methods of presenting expert testimony in the 
trial of criminal causes are not only imperfect, but fraught with 
evils which tend to bring the medical profession into disrepute 
with the public, with the bar and with the courts, there can be 
no question. 

If we seek the causes of the evils referred to they will be 
found : first, in the usage of the courts which permits of the 
selection of experts by counsel without regard to their qualifi- 
cations or professional standing, usually the only requirement 
being that the expert so selected be willing to give an opinion 
in favor of that side of the case; and second, in the lack of 
any standard of qualification, fixed by the medical profession, 
as regards special study and experience in a given branch of 

1 Read at the Conference on the Reform of the Criminal Law and Procedure, 
New York, May 13, 191 1 ; also, in part, at the annual meeting of the American 
Medico-Psychological Association, Washington, D. C, May 3-6, 1910. 
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medical science, which would, at least theoretically, render the 
would-be witness sufficiently skilled in that branch or subject to 
constitute him an expert. 

The first-mentioned evil could doubtless be corrected by 
statutory provision, not for the appointment of a " board of 
official experts," but for the selection of experts by the court 
in each case ; and while it might occasionally happen that a 
judge in selecting an expert or experts would be influenced by 
other than meritorious motives, I think, as a rule, the courts 
could be relied upon to appreciate the responsibility attaching 
to their action in the matter, and to endeavor to select only 
men of skill and repute in that particular branch of medicine — 
men whose opinions would be respected by the bar, the jury 
and the general public as well. 

Indeed, the very fact that the experts had been thus selected 
would tend to give dignity to their position and weight to their 
opinions. Such experts should be permitted to have free access 
to all the evidence in the case, also to examine the accused, and 
then to state their opinion, whether orally or in writing, subject 
to cross-examination, the cross-examination to be limited to 
the matters embraced in the opinion. Their compensation also 
should be fixed by the court at a rate per diem, or by fee, which 
should be sufficient to induce qualified men to accept such ser- 
vice. Experts selected and paid by this method would be free 
from suspicion of being biased or influenced in their opinions 
by pecuniary considerations, while the character and standing 
of those likely to be selected would tend to establish confidence 
in the correctness of their conclusions. 

In a very able and instructive paper on the subject of medical 
expert evidence, Honorable Willard Bartlett, Associate Justice 
of the New York Court of Appeals, says : 

In considering the various projects which have been put forward for 
improving the administration of justice, so far as expert evidence is 
concerned, it must be borne in mind that no matter what provision is 
made for the appointment of official experts, the litigants in an action 
at law cannot be prevented from availing themselves of the testimony 
of other expert witnesses. To prevent that, and restrict parties solely 
to the evidence of the official experts, constitutional amendments would 
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be necessary, involving changes so sweeping as to be antagonistic to 
the spirit which now pervades our judicial institutions. And, if such 
changes in the fundamental law were possible, is it at all certain that 
they would be desirable? I believe that justice in the United States is 
generally well and honestly administered ; but such a thing is conceiv- 
able as that a judge might unwittingly appoint incompetent official ex- 
perts who were anything but representative of the best element in the 
medical profession. In what position, then, might a physician, sued 
for malpractise, find himself, if condemned by their opinions and un- 
able to exonerate himself by calling as witnesses his non-official breth- 
ren whose testimony would demonstrate that the appointees of the 
court were wilfully wrong, or ignorantly mistaken? A man may be a 
good judge of law, and yet be a very poor judge of doctors. I should 
be sorry to have to be treated by the physicians of several able judges 
whom I have known in past years, and yet I am certain that in each 
case his physician would have been the first either of these judges would 
select for an official or medico-legal preferment within his power to 
bestow. 

Respecting the second source of the evil, that is, the absence 
of any standard fixed by the medical profession by which the 
qualifications of a member to give expert testimony may be 
determined, the cure for that lies in the hands of the profession 
itself, namely, to fix a standard of qualifications based on spe- 
cial study and experience in a particular branch of medicine 
which shall entitle a member to rank as an expert in that branch, 
and at the same time to put the seal of condemnation on the 
practise which now too frequently obtains of physicians posing 
as experts upon subjects respecting which they have no special 
knowledge or experience, relying upon their wit and the igno- 
rance of counsel in medical knowledge to save them from 
exposure. 

The writer fully realizes that the present method of present- 
ing expert testimony is by no means perfect, but he believes it 
is far better and more practical than any of the visionary 
schemes which have been brought forward from time to time 
by medical societies, by bar associations, and even by certain 
alienists ; such, for instance, as the appointmennt of a " board 
of official experts " by the courts, or by medical societies, or by 
the governor of the state. 
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In the writer's opinion it would be difficult, if not impossible, 
to devise any satisfactory method to supplant the present one, 
short of a change in our federal constitution. This opinion is 
sustained by many, if not most, of the judges, who hold that a 
defendant on trial has a constitutional right to present any 
proper evidence that might aid him in his defense. 

It would doubtless simplify matters, were it feasible to do so, 
to provide that questions of expert opinion should be passed 
upon by the court instead of a jury of laymen, who are not sup- 
posed to be familiar with the intricacies of psychological med- 
icine. The spectacle of a jury of laymen being called on to 
decide as to which of the opinions of opposing expert witnesses 
respecting an obscure and difficult question of disease is correct, 
is a reductio ad absurdum which has been too often pointed out 
to call for more than passing mention here. This practise, un- 
fortunately, is one that cannot be abolished, for the reason that 
our federal constitution confers upon every citizen when charged 
with crime the sovereign right of trial by a jury of his peers. 

Respecting the proposition to provide for the appointment of 
a " board of official experts," whether by the governor of the 
state, by the courts, or by a state commission in lunacy, it is 
the writer's opinion that none of these methods would be de- 
sirable or acceptable, either to the medical and legal professions, 
or to the public, for the reason that it would savor of class leg- 
islation, which is against sound public policy. Furthermore, the 
prospective advantages through professional prominence and 
pecuniary gain, whether in fees or in salary, which such appoint- 
ment would offer, would lead incompetent and unworthy mem- 
bers of the profession to seek appointment thereon through 
partisan or other questionable influences. Moreover, such a 
board, even if fairly representative in its make-up, would be a 
ready target for unfriendly or hostile criticism by their less for- 
tunate brethren in the same line of practise who might, whether 
justly or unjustly, regard themselves as being discriminated 
against. Then, too, it would require either a very large board 
or numerous boards to provide a sufficient number of experts 
in the various branches of medicine, surgery and chemistry in 
which medico-legal questions arise. Says Mr. Justice Bartlett, 
in the paper referred to : 
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There is not likely to be any radical change in a matter of legal pro- 
cedure like this, without the approval of the bar, and I doubt very 
much whether the bar would approve any legislation which would en- 
able the courts or any other appointing power to create a privileged 
class of expert witnesses. 

For the reasons herein set forth, it would seem to the writer 
that the most practical solution of the difficulty would be to 
make statutory provision for the appointment by the court of, 
say, from one to three experts whenever occasion arises, the law 
to provide that only physicians of repute in the particular branch 
of medicine to which the question for expert opinion relates 
shall be appointed, these experts to have full and free access to 
all the evidence in the case, as well as to the defendant, for the 
purpose of examination, and then to submit to the court, for 
transmission to the jury, a written report, setting forth their 
conclusion, together with the facts in evidence on which such 
conclusion is based, the cross-examination of the experts to be 
restricted to matters embraced within their direct statement of 
facts and opinion, and their compensation to be fixed by the 
court. The writer is well aware that lawyers would raise objec- 
tion to this manner of selecting experts, on the ground that a 
defendant's constitutional right to select his own witnesses, and 
to call any witness whose testimony would tend to sustain his 
case, is a right which can be neither taken from him nor 
abridged. This objection, however, would be met by the fact 
that counsel would still be permitted to call experts in addition 
to those selected by the court; though it is safe to say the 
opinion of the official or court experts would far outweigh any 
differing opinion that might be offered by experts selected by 
counsel, while, needless to say, this method of selecting experts 
would always be satisfactory to prosecuting attorneys. 

It has been suggested that the most satisfactory way to deal 
with criminal cases, especially capital ones, in which insanity is 
pleaded as a defense, would be to keep the question of insanity 
out of the case entirely during the trial, and to allow the jury to 
pass only on the question of the guilt or innocence of the ac- 
cused, irrespective of his mental condition ; then, if the defend- 
ant is convicted, let the court, either of its own motion or at the 
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request of counsel, appoint a commission of competent alienists 
to determine his mental condition. Such a commission could 
be relied upon to reach a sound and harmonious conclusion. 
The writer does not pretend to say that this method would be 
feasible, but it would at least seem to offer an improvement on 
the present method of determining the mental condition of a 
defendant, which puts upon a jury of laymen, who presumably 
are not familiar with the phenomena of mental disease, a re- 
sponsibility which they should not be called upon to assume. 
If the function of the jury were restricted to a finding on the 
facts — that is, a decision as to whether the defendant committed 
the act as charged — and if subsequently the question of his 
mental condition were determined by competent alienists ap- 
pointed by the court, it is believed that the finding of such a 
commission would be accepted by the public, both lay and 
medical, and that there would be no danger of a miscarriage of 
justice. If this method were feasible under the constitution it 
would seem to furnish the best solution of expert testimony in 
criminal cases in which the mental condition of the accused is 
in issue. 

It is safe to say that the trial of Thaw would have occupied 
but a few hours if the question of his mental condition could 
have been excluded from the consideration of the jury and left 
to the determination of the court, aided by a commission of 
competent alienists. A few days at most would have sufficed 
for this last inquiry, and the result would have been precisely 
what was reached after two farcical trials with all their disgusting 
details, which lasted for many weeks at an enormous expense to 
the family of Thaw and to the state of New York. Had this 
method of procedure been adopted, Thaw would have been 
placed precisely where he now is. 

It has been suggested that this proposed change in our crim- 
inal-law practise would be less objectionable if juries were never 
permitted to render a verdict of guilty, but were required 
simply to determine if the defendant did or did not commit the 
act charged in the indictment, and that the indictment itself 
might omit all words which brand the defendant as a criminal. 

Surely if such a system were established it would be easier 
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to stop eloquent and tearful advocates from scaring juries by 
talking about consigning a defendant to state's prison, to the 
gallows, or to the electric chair; while at the same time it 
would tend to mitigate much of the scandal which too often 
arises in connection with the plea of insanity as a defense to an 
indictment for crime. 

WHEN DOCTORS DISAGREE 

In connection with this branch of the subject the writer 
would take occasion to suggest that it is the duty of the medical 
profession to raise its voice in solemn protest against the ten- 
dency which has lately grown up to heap upon it ridicule and 
abuse because " doctors disagree," and against the idea that 
all doctors who take the witness stand are dishonest. As a 
matter of fact, doctors are no more prone to disagree than are any 
other class of individuals where matters of opinion are involved. 

On the other hand, lawyers are notorious for their disagree- 
ments. In fact, in every case that is tried in court we find the 
contention of counsel on one side diametrically opposed to that 
of the other side ; and this, too, on substantially the same state 
of facts. Then, too, judges are noted for their disagreements. 
The higher courts frequently reverse the courts below, clear up 
to the court of last resort ; and it is safe to say if there were a 
still higher court it would be found overruling the court of 
appeals. How frequently, too, we find the body of judges con- 
stituting the appellate courts divided in the decisions they ren- 
der, the issue being decided oftentimes by a bare majority of 
one. And yet nobody would think of suggesting that these 
judges are dishonest simply because they happen to disagree. 

Respecting the indiscriminate condemnation of medical ex- 
pert testimony in which the courts, the public press, and to some 
extent the medical press, are wont to indulge, Mr. Justice Bart- 
lett, referring to the common assumption that courts and juries 
would be sure to get at the truth if the expert witnesses on one 
side could only be induced to agree with the expert witnesses 
on the other, says : 

I desire to express my dissent from the sweeping condemnation of 



648 REFORM OF THE CRIMINAL LAW 

medical experts in which the courts so often indulge. There is scarcely 
a case where expert evidence is taken, in which some of the experts 
are not perfectly honest. They do not deserve denunciation merely 
because other experts are dishonest, or because it is often difficult to 
tell the false from the true. The medical profession itself must help us 
to make the distinction between the two classes easier. However ob- 
jectionable are some of the aspects of medical expert evidence, it can- 
not be dispensed with in the administration of justice. Let us remedy 
the evils, but, while we are endeavoring to do so, let us avoid that ex- 
aggerated denunciation which is calculated to convince the community 
that no surgeon or physician who takes the witness-stand as an expert 
is worthy of belief. Such teaching is a libel on the most unselfish pro- 
fession in the world. 

Mr. William A. Purrington, an eminent member of the New 
York bar, and one of large experience in medico-legal matters, 
in a recent paper referring to the disagreements of judges, whom 
he characterizes as 

that great body of experts who rarely if ever go upon the witness-stand , 
yet are always under a continuing oath, and in every case from the 
facts before them render their opinions as to the law, 

says: 

When they give an opinion, whether it be right or wrong in our opinion, 
it is of binding force until set aside ; and that is more than can be said 
of yours of the faculty, or ours of the bar. I have sometimes wondered 
whether those judges who have been most denunciatory of the differing 
conclusions at which reputable medical experts have arrived upon the 
facts in evidence, have reflected that they, too, belong to a body of 
experts in the law, whose members often differ, very honestly and ably, 
in drawing conclusions, even from agreed facts. 

Mr. Purrington then goes on to cite in illustration of his 
point 

the recent medical case of The People v. Hawker (14 App. Div. 188 ; 
152 N. Y. 234; 170 U. S. 189) wherein the facts were agreed upon, 
and the only question involved was one of law, whether a statute for- 
bidding one convicted of felony to practise medicine could apply to a 
licensed physician so convicted prior to its enactment; in other words, 
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whether the statute was ex post facto. The trial judge decided nega- 
tively. The appellate division of this department, by a vote of three 
to two, reversed him ; the court of appeals in turn reversed the appel- 
late division, two of its judges dissenting; and finally, the Supreme 
Court of the United States, after two arguments, affirmed the court of 
appeals, three of its members dissenting. Surely no one would pre- 
sume, because of these differences of opinion, to doubt for a moment 
the ability, the learning and the absolute honesty of these various ex- 
perts of the law ; and it is equally manifest that the frequent differ- 
ences of opinion among medical experts — the only class we are now 
considering — should not of themselves alone justify the criticisms so 
freely made. 

Mr. William Travers Jerome, in a recent public utterance, 
declared : 

No man has had more experience with experts than myself during the 
eight years I was district attorney, and during that time I recall only 
one man whose testimony was radically dishonest. Only one of these 
cases received great public attention, and that was on account of the 
scandals connected therewith. These scandals were not, however, save 
with one exception, due to dishonest expert evidence, but to judicial 
incompetency. It does not follow because there are alienists who lie 
on the witness stand that all medical expert evidence should be abol- 
ished, any more than that because some lawyers coach witnesses to a 
point that amounts to subornation of perjury, the conduct of criminal 
cases should be left entirely to the judge. I have referred to the Thaw 
case and you all know whom I mean when I say that there was one 
man who testified on that occasion, who, in view of his testimony in 
that case, and in view of his evidence since and his own written report, 
would be expelled from the profession, if you gendemen had the power 
to disbar him. I may say that in every case during my term of office 
the opinion of the experts retained by the state was justified by the 
subsequent clinical history. 

From a recent report of a committee of the American Medico- 
Psychological Association on medical expert testimony, of 
which committee the writer was a member, it appears that 

the number of alienists who figure in homicide trials or for that matter 
in medico-legal cases of any description is insignificant when compared 
with the cloud of medical witnesses giving expert testimony in cases 
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arising from personal injury which are largely responsible for the flood 
of litigation which is overwhelming our courts. Many of these wit- 
nesses also are general physicians whose opinions are not based on 
special accomplishment in any single branch of medicine. Therefore, 
there necessarily must be far more opportunity for defective medical 
testimony to be offered in such cases than during criminal trials in 
which the question of insanity is involved. 

Nevertheless it is the physician in mental diseases whose evidence 
has to bear the brunt of public criticism and abuse because of the im- 
portance of the issue and the wide publicity given to details of murder 
trials of which his testimony is a conspicuous feature. The physician 
who is called to testify on purely medical or surgical questions is 
brought into no such prominence. On the other hand, all eyes are on 
the alienist and so great is the indignation and desire for retaliation on 
the murderer that except in the most obvious cases of insanity any 
medical testimony which favors irresponsibility is sure of hostile scru- 
tiny from the start no matter how sound and unbiased it may be. 

The alienist on the witness-stand faces, therefore, a great responsi- 
bility, and a single dishonest physician may bring more discredit upon 
himself and his medical brethren because of this prominence than a 
dozen unscrupulous medical witnesses in accident cases. 

This unfortunate practise of denouncing medical experts has 
caused many members of the profession — both physicians and 
surgeons — to decline to take the witness-stand in cases where 
their testimony would be most valuable and important in 
furthering the ends of justice. If this wholesale denunciation 
is persisted in, it will tend eventually to deter reputable physicians 
from offering expert testimony in courts. Expert testimony 
will be abandoned to pseudo-experts and charlatans who are 
willing to swear to anything for a consideration. 

It scarcely need be said, that no honest physician will appear 
as an expert in either a civil or criminal case, on a contingent 
fee, or accept a retainer without a definite understanding that 
the retainer will in no way influence his unbiased, honest opinion. 

THE INSANITY DODGE 

One of the popular delusions of the day, if I may so term it, 
is that the plea of insanity — the so-called " insanity dodge " — 
is frequently successfully used in the defense of sane criminals. 
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While it is true that a trumped-up defense of insanity is fre- 
quently offered in criminal cases in which there appears to be no 
other avenue of escape, the fact is that a dishonest plea of insan- 
ity very rarely succeeds. During an experience of nearly forty 
years in the observation of such cases I have personally known 
but two instances in which a sane criminal escaped conviction on 
the plea of insanity. 

Whether a lawyer is ever justified in defending a client on 
the ground of insanity when he knows that client to be per- 
fectly sane, is an ethical question which may properly be left to 
the legal profession, though I venture to say that lawyers have 
been disbarred for offenses of lesser gravity than that. 

Quoting again from the report just referred to : 

The dangers to the cause of justice that are supposed to lie in the in- 
sanity defense for crime are without question greatly exaggerated. Too 
much has been taken for granted and little or no inquiry made as to 
the actual results of its operation. There is no way by which we can 
approach a more accurate estimate of the number of homicidal crimi- 
nals who have escaped their just deserts by this means than by ascer- 
taining how many sane criminals of this class have been committed as 
insane to hospitals for the insane in a given period. In reply to in- 
quiry on this point the superintendents of 75 out of 108 hospitals in 
this country and Canada, with a population of over 83,230 inmates, 
report but seven criminals who had been charged with homicide who 
had been improperly adjudged insane and sent to hospitals for the in- 
sane during the past two years. Superintendents of special institutions 
for the criminal insane report that very few criminals of any kind are 
wrongly adjudged insane and committed to their institution — not a 
dozen in twenty years according to Dr. Lamb of the Mat tea wan insti- 
tution for this class — while the period of hospital residence of discharged 
cases shows that they underwent a longer confinement as insane patients 
than would have followed had the same men been convicted and sent 
to prison. 

The real injustice in this matter is that the insanity defense is not by 
any means employed as often as it should be. In other words, much 
more harm results from lack of expert testimony than from its defects. 
There are far more instances of the commitment of insane persons to 
prison for want of preliminary examination and recognition of their 
mental condition than there are of the commitment of sane criminals 

4 1 
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to hospitals for the insane. Many so-called criminals are convicted 
and sent to prison only to be found insane and transferred to the 
asylum for criminal insane. Such patients are wholly out of place in 
prisons where they are not only stigmatized as felons and deprived of 
the proper and humane care that is due, but are made worse by prison 
discipline , while the difficulty of enforcing prison rules in their cases 
greatly interferes with proper administration. 

Dr. Alliscn has reported that 53 per cent of 179 insane persons 
under his charge at the asylum for the criminal insane at Matteawan 
who had committed murder were received from prisons to which they 
had been sentenced for life. Their histories and the character and 
course of the disease showed that at least 40 per cent of such convicted 
cases were insane at the time the crime was committed. In many in- 
stances the fact of their insanity was not recognized at the time of their 
trial, but in others the plea was set up and failed. Whenever this 
matter has been made the subject of inquiry this has been the story in 
all large prisons aud institutions in which the criminal insane are re- 
ceived, both in this and in foreign countries. The lowest estimate 
from authoritative sources, and a most conservative one, is that ten 
insane persons are made convicts to one malefactor who escapes pun- 
ishment on the plea of insanity. 1 

It is also a prevalent notion that it is an easy matter to sim- 
ulate or feign insanity successfully. The fact is that one could 
scarcely undertake a more difficult r6le. To succeed in shamming 
insanity so as to deceive a skilled observer, one would require 
not. only to be a consummate actor but to be well versed in the 
symptoms of the different forms of mental disease and to 
possess unusual powers of endurance. The average criminal 
being entirely ignorant of the symptoms of insanity, usually 
overacts his part and fails to present a consistent clinical picture 
of any form of that disease. The " symptoms " he presents to 
the eye of the experienced alienist are usually a medley of 
symptoms in which he mixes up the various forms of insanity 
indiscriminately. Furthermore, his " symptoms " as a rule sub- 
side when he believes he is not under observation. As a con- 
sequence I have no hesitancy in saying that it is practically im- 
possible to simulate insanity so as to deceive a skilled observer, 
provided he has sufficient opportunity to observe the case. 
1 MacPherson, Menial Affections, p. 374. 
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There is another point in connection with this subject which, 
in the writer's opinion, should receive the attention, not only of 
this conference, but of the medical profession as well, namely, 
the practise of certain medical men — mostly pseudo-experts — 
acting as medical adviser to counsel and as expert witness in 
the same case. The spectacle of a medical man sitting in court, 
at the elbow of counsel, actively engaged in taking notes and 
preparing or suggesting questions for the latter to put to the 
witness, also framing questions for the cross-examination of a 
fellow practitioner and otherwise openly assisting counsel in his 
efforts to break down the opposing side, and subsequently tak- 
ing the witness-stand for that purpose, is, to say the least, ques- 
tionable. If a physician is to appear as an expert witness, he 
should keep away from counsel while in court and take no part 
in the conduct of the case which would put him in the attitude 
of assistant counsel or of a biased or interested party. In the 
first trial of Thaw the writer was selected by the district attorney 
to assist him in the preparation of the medical branch of the 
trial, a service which he accepted with the distinct understanding 
that he would not appear as a witness in the case. 

THE HYPOTHETICAL QUESTION 

The hypothetical question is a very difficult proposition 
with which to deal, especially so far as relates to any improve- 
ment or proposed modification of existing rules of practise 
relative thereto. The rules of evidence provide for the hypo- 
thetical question, and the courts have held that while such ques- 
tion must contain nothing that is not contained in the evidence, 
they do not prohibit the omission of any facts in evidence which 
counsel may in their discretion see fit to omit. Hence, it fre- 
quently occurs that counsel sifts and omits from his hypothetical 
question every important fact in evidence which, if incor- 
porated therein, would tend to weaken or discredit his conten- 
tion, and he is prone to include in his question only such facts 
as he thinks will tend to prove his case. Consequently, the 
hypothetical question usually is a one-sided affair. One great 
objection to the hypothetical question is that, as a rule, it is 
not at all what it purports to be. In other words, if it repre- 
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sented precisely what is contained in the evidence it would 
not be a hypothetical case at all, whereas, if a genuinely sup- 
positious one is presented, " the less it resembles the actual 
case the less will it enlighten the jury." The writer has fre- 
quently suggested, and sometimes insisted, that the question to 
be submitted to him should embrace a fair resume of the whole 
evidence, and when this plan has been followed he has usually 
found that he could answer the question thus constituted as 
consistently and to the same effect as he could have answered 
what might be termed an ex parte question. This, it seemed to 
the writer, has tended to strengthen his testimony in the estima- 
tion of the court and of the jury, and at the same time to relieve 
him from appearing to be an unfair, one-sided and partial wit- 
ness. If the rule required that the essential evidence on both 
sides should be included in the hypothetical question, it would 
not only save the medical witness from embarrassment, but 
more nearly fulfil its true function of enlightening the jury. 

THE LEGAL VERSUS THE SCIENTIFIC DEFINITION OF INSANITY 

The legal definition of insanity as a test of responsibility for 
criminal acts, that is, the so-called " knowledge-of-right-and- 
wrong test," presents a feature of the administration of the 
criminal law in which the legal profession has made little or no 
progress for more than half a century, or since the legal defini- 
tion of insanity was formulated by the English judges in their 
decision in the celebrated McNaughten case in 1843. In fact 
the criminal code of the state of New York to-day defines in- 
sanity in substantially the same language as that used by the 
judges in the McNaughten case, namely : 

A person is not excused from criminal liability as an idiot, imbecile, 
lunatic or insane person, except upon proof that, at the time of com- 
mitting the alleged criminal act, he was laboring under such a defect 
of reason, as either (1) not to know the nature and quality of the act 
he was doing ; or (2) not to know that the act was wrong. 

Medical science can hardly accept this " knowledge-of-right- 
and-wrong test " as regards responsibility for crime. But, as 
this is the law of the state of New York and of many other 
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states in the union, we are obliged to abide by it. In fact, as 
medical experts, we have nothing to do with the law. The 
question of legal or criminal responsibility is one for the court 
or jury to decide. The function of the expert is simply to de- 
termine, if possible, the mental condition of the accused at the 
time the act was committed — a purely scientific question. 

Every alienist knows perfectly well that this so-called legal 
definition is unscientific and that in this matter the law has not 
kept pace with the progress of medical science. Those who 
are familiar with the phenomena of mental disease know per- 
fectly well that in a large majority of cases in which the plea 
of insanity is offered as a defense to an indictment for crime, 
the accused knows the difference between right and wrong in 
the abstract — a large majority of ihe so-called " dangerous " or 
" criminal " insane being paranoiacs. We know that paranoiacs 
as a rule converse coherently and plausibly, and that they reason 
logically respecting their delusional ideas, but that they always 
reason from wrong premises, the mental condition being one of 
gradually developed delusional ideas of the systematized variety, 
without marked mental deterioration or clouding of conscious- 
ness. So that, in most cases, the question with medical science 
is, not whether the individual knew the nature and quality of the 
act he was doing, and knew that it was wrong, but whether he 
had the power to control his actions and to resist the impulse to 
do the wrong, or, in other words, whether he was actuated by 
delusion which supplied the motive, impelling him to do the act. 

If every form and stage of mental disease were invariably 
attended by a loss or suspension of the knowledge of right and 
wrong, such as usually occurs in extreme types of mania, 
melancholia, paretic dementia, etc., — forms and stages of the 
disease which are usually characterized by mental aberration so 
marked as to bring them easily within the ken of unskilled ob- 
servers who would readily recognize the symptoms which in them- 
selves furnish presumptive evidence of a lack of power to dis- 
tinguish rationally between right and wrong — no valid objection 
could be raised to the present legal test of insanity, wrong in 
principle though it be, for the reason that its practical effect, 
as applied to the class of cases referred to, would be to es- 
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tablish irresponsibility in substantially every case, regardless 
of the nature of the act committed. Unfortunately, however, 
but a small percentage of the insane who come within the juris- 
diction of our criminal courts belong to the types of insanity 
referred to. These classes of persons, being usually not homi- 
cidal, seldom commit or attempt to commit homicide, or what 
is technically known as crime against the person. In other 
words, such persons do not belong to the " dangerous insane ; " 
consequently there is little or no difficulty in determining the 
question of their responsibility, for the reason that they readily 
fall within the legal conception and definition of mental dis- 
ease. It is the obscure and doubtful cases that so frequently 
puzzle our courts of criminal jurisdiction, and these are drawn 
almost wholly from the ranks of the paranoiacs ; and this class, 
as we all know, frequently commit crimes from motives similar in 
character to those which actuate sane persons, namely, revenge, 
vindication of personal honor, defense of life or property, and 
the like. 

But if we seek the basis of these motives we shall find that, 
unlike the motives of the sane, they are not founded on reality, 
but are the offspring of a diseased or disordered intellect, a 
psychopathic state which has deranged the psychical apparatus, 
so to speak, and left it awry, even though the logical apparatus 
remains intact. The paranoiac is prone to premise falsely and 
to misinterpret morbidly the conduct and motives of those about 
him. While he may reason logically, he reasons from wrong 
premises and in a way that a sane man would not do. 

Such being the case, it frequently happens that, under the re- 
quirements of our criminal code, the expert is put in the false 
position of testifying in effect that a defendant was legally sane 
when he committed the act, that is, that he knew the nature and 
quality of the act and knew that it was wrong, when as a matter 
of fact he knows that the defendant was insane and irresponsi- 
ble, according to the teachings of medical science. 

From the time that Lord Hale undertook to define the exact 
extent to which the mental movements were influenced by in- 
sanity, and to indicate the consequent effect of insanity in im- 
pairing the responsibility of its victims, there has existed, in both 



EXPERT EVIDENCE IN CRIMINAL TRIALS 657 

lay and medical circles, a wide diversity of opinion as to how 
far insanity should be held to absolve from criminal responsi- 
bility. As a result of his investigations, Lord Hale concluded 
that while the milder forms of insanity might not be sufficient 
to excuse one from responsibility for criminal acts, a sufferer 
from the severer types of the disease would be excusable for 
any crime he might commit under its influence. Subsequently, 
in 1843, the English judges, in response to questions put to 
them by the House of Lords, in connection with the Mc- 
Naughten case, formulated a definition or test of insanity which 
was substantially the same as the one put forth by Lord Hale. 
In the language of the learned English judges : 

To establish a defense on the ground of insanity, it must be clearly 
proved that at the time of committing the act, the accused was labor- 
ing under such a defect of reason, from disease of the mind, as not to 
know the nature and quality of the act he was doing, or, if he did 
know it, that he did not know he was doing what was wrong. 

From the time this judge-made law was promulgated down to 
the present day our criminal courts, with their traditional regard 
for precedent, have generally accepted it blindly and propounded 
it to juries in almost identical language, notwithstanding the 
emphatic protest of medical science that such test is in direct 
conflict with its teachings and false in its application to the men- 
tally unsound. As before stated, the revised code of criminal 
procedure of the state of New York, section 2 1 , defines insanity 
in practically the same terms as those used by the English judges 
in the McNaughten case. Thus it appears that our lawmakers, 
blindly following the dictum of Lord Hale and his successors on 
the English bench, and ignoring the teachings of science, have 
undertaken to determine by statutory enactment what insanity is 
and to define the conditions of responsibility in mental disease 
by declaring in law what shall be rather than what is, and have 
thus given us a test which is based on a misconception of the 
true nature of insanity, and which is so narrow in spirit and so 
untenable in reason that every experienced alienist must regard 
it as artificial, arbitrary and fraught with danger to humanity and 
to the ends of justice. " The true test of irresponsibility," says 
4 1 * 
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Forbes Winslow, " should be, not whether the party accused is 
aware of the criminality of his actions, but whether he has lost 
all power of control over his actions." " Make the man's power 
of controlling his actions the test," says Clouston; "with that 
view every medical man will agree." 

Hence, it would appear, if medical science is correct, that the 
real question of fact for the jury to determine in criminal trials 
where insanity is alleged, is, did the accused at the time he 
committed the offense with which he is charged have sufficient 
mental capacity to appreciate rationally the nature and conse- 
quences of the act he was committing, and, if so, had he sufficient 
power of will to enable him to choose between doing it and not 
doing it? It must be admitted that a correct solution of this ques- 
tion, involving, as it does, human life and liberty, is of vital im- 
portance ; and inasmuch as it relates directly to disease, the facts 
upon which its solution depends can properly be interpreted 
for the jury only by competent medical testimony. If this were 
done, it is believed that much of the conflict of opinion in our 
law courts respecting the question of responsibility in criminal 
cases where insanity is offered as a defense would disappear. 

RESOLUTIONS 

At the conclusion of his address, Dr. MacDonald offered the 
following resolutions, which, at the suggestion of the presiding 
officer, in view of the importance of the matters involved, and 
the short time available for discussion, were referred to the 
Executive Committee of the newly formed New York Society 
of Criminal Law and Criminology for proper action : 

Resolved: 1. That the proved rarity of wrong acquittals on the 
ground of insanity is the strongest evidence that the abuse of the in- 
sanity plea in criminal cases has been unwarrantably exaggerated. 

2. That the insanity plea is not by any means raised as often as it 
should be, to prevent the frequent miscarriage of justice arising from 
the conviction and imprisonment of insane persons whose true mental 
condition has not been recognized. 

3. That the abuses which have crept into the method of presenting 
medical expert testimony have beeen largely the result of established 
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legal tests and procedures, although their correction does not require 
radical change in the laws. 

4. That whenever possible the medical witness should not testify un- 
less he has had an opportunity to make both a mental and a physical 
examination of the person in whose behalf the plea of insanity is raised. 

5. That we consider the hypothetical question as ordinarily pre- 
sented to be unscientific, misleading and dangerous to medical repute, 
and that the essential evidence on both sides should always be included 
in its presentation to medical witnesses. 

6. That in all criminal cases absolutely equal rights should be ac- 
corded the medical witnesses for both the prosecution and the defense 
for the examination of the person alleged to be insane. 

7. That in our judgment the judiciary should by legal enactment be 
allowed more latitude in enlightening the jury and enabling it to com- 
prehend the nature and meaning of the medical testimony laid before it. 

8. That we advocate a freer use of appointments of commissions by 
the court. 

9 . That a period of hospital observation of all persons committing 
crimes in whose defense the plea of insanity has been raised is by far 
the best method yet devised for securing impartial and accurate opin- 
ions, silencing popular clamor, avoiding prolonged and sensational 
trials and saving expense to the state ; also that we advocate the enact- 
ment in every state of laws similar to those of Maine, New Hampshire, 
Vermont and Massachusetts, providing that such persons may be com- 
mitted by the court to a state hospital for the insane, there to remain 
for such time as the court may direct pending the determination of 
their insanity. 

10. That it is the sense of the conference that it is subversive of the 
dignity of the medical profession for any of its members to occupy the 
position of medical advisory counsel in open court and at the same 
time to act as expert witness in a medico- legal case. 

1 1 . That we regard the acceptance by a physician of a fee that is 
contingent upon the result of a medico-legal case as not in accordance 
with medical ethics and derogatory to the good repute of the profes- 
sion, and advocate the regulation of the practise by legislation. 

12. That we are in favor of any legislation that will secure a definite 
standard of qualification for medical men giving expert testimony. 



